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TOWN OF ACTON
BOARD OF SELECTMEN

SITE PLAN SPECIAL PERMIT #02/19/03-388

60 POWDERMILL, ACTON, MASSACHUSETTS

AMENDMENT OF DECISION

By letterdatedAugust 14,2006, ActonSurvey& Engineering,Inc., onbehalfofthe
ApplicantAutoplexRealtyLLC hasrequestedcertainmodificationsto SitePlanSpecialPermit
No. 02/19/03-388(the“Permit”).

Section5.12 of theBoardof Selectmen’sRulesandRegulationsfor saidPlanSpecial
Permitsprovidesthefollowing proceduresfor amendingaSite PlanSpecialPermit:

A previouslygrantedPermitmaybe amendedby written requestto theBoardor on the
Board’sown motion. TheBoardshall determinewhetherany requestfor further
alterationsto asite constitutesaminor amendmentor if suchrequestshouldbe
considereda newApplicationrequiringapublic hearing.TheBoardmay amenda
Permitwithoutanewpublichearingprovidedit finds thattheamendmentis not
significantto thepublic interestandis consistentwith thepurposeandintentofthe
Bylaw.

Pursuantto Section5.12, theBoardconsideredthis requestata duly noticedpublic
meetingon September11, 2006.

Facts

TheBoardmakesthefollowing findingsof factwith respectto theserequested
amendments:

1. By DecisiondatedJune23, 2003, recordedin theTown Clerk’s office on June24,
2003, theBoardofSelectmenissuedthePermitsubjectto certainrequiredplanmodifications,
conditionsandlimitations.

2. Among otherthings,the PermitrequiredtheApplicantto providefor “25 parking
spacesmarkedwith signsindicatingcustomeroremployeeparkingonly” (~2.1.1). ThePermit
providedthat there“shall be no furtherdevelopmentofthis sitewithoutwritten consentof the
Boardof Selectmenas outlinedwithin theActonZoningBylaw” (~4.2). ThePermit further
providedthat (~S3.1):

Prior to occupancyoruseofanynewbuilding constitutingapartoftheproject,an
as-builtplanshall be suppliedby theengineerofrecordcertifying thattheprojectwas
built accordingto theapproveddocuments.Theas-builtplanshallshowall pavement,
building anddrainagestructurelocationsaboveandbelow gradein theirtruerelationship



to lot lines,andinclude appropriategradesandelevations.In additionto theengineerof
record,saidplansshall be certifiedby aMass.RegisteredLandSurveyor.

3. OnNovember18, 2005,Acton Survey& Engineering,Inc.,onbehalfofthe
Applicantrequestedcertainmodificationsto thePermit.

4. Pursuantto Section5.12 oftheBoardofSelectmen’sRulesandRegulationsfor
saidPlanSpecialPermits,at aduly noticedpublic meetingon December19, 2005,theBoardof
SelectmenconsideredtheApplicant’srequestsfor modificationsetforth in Acton Survey’s
November18, 2005 letter. TheApplicant’sprincipal,Leo Bertolami,attendedthemeeting,
presentedtheApplicant’srequestto theBoard, andwaspresentfor theBoard’sactionon the
Applicant’srequest.

5. Theminutesof theBoard’sDecember19, 2005 meetingreflectthattheBoard
unanimouslyvoted to approvetheApplicant’srequestedmodificationsto theApprovedSite
Plans,subjectto theexpressconditionthatthefencingonthenorth sideshall be setback5 feet
from the building andfencingon thenortheastshallbe setbackadistanceof 1.5 feetfrom the
ConservationRestriction.’

6. TheApplicanthasreportedlycompletedconstructionon theproject. However,
basedon theBuilding Commissioner’sinspectionofthepropertyon September5, 2006,the
following aspectsof thework do not conformto thePermitasmodified by theBoardof
Selectmenon December19, 2005:

• Thefenceto thenorthofthebuilding doesnotconformto theBoard’scondition
ofDecember19, 2005for a 5 foot setbackfrom the building.

• Thefenceto thenortheastthat doesnotconformto the Board’sconditionof
December19, 2005 for a 1.5 foot setbackfrom theboundaryof Conservation
Restriction.

• Exterior lighting hasnot beenapprovedor installedasperFinding 1.5 of the
Decision

• ThePlanprovidesfor verticalcurbingaroundtheparkinglot andslopegranite
curbingat theentrance.Noneof theverticalor slopedcurbing hasbeeninstalled
accordingto theplan.

• ThePlanprovidesfor customer/employeesigns. Noneofthesignshasbeen
installed.

Thetaperecordingof theBoard’smeetingconfirmsthatSelectmanMageemoved,SelectmanHunterseconded,

andthe Boardvotedunanimouslyto acceptsiteplanaspresented,with themodificationthat thefencingon the
northernside ofthe building, on thenorthside ofthe parkinglot, follow thebuilding at a 5 foot offset from the
building andthatthe fencingat thenortheastsideof thesubjectsitebe placedat a distanceof one andahalffeetoff
the conservationrestrictionline.
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• Thelandscapinghasnotbeencompletedaccordingto theapprovedPlan.

• 58’+/- of guardrailhasnotbeeninstalledalongthewesterlyretainingwall as
shownon theapprovedPlan.

• Thefinal layerofparkinglot pavementhasnot beencompleted.

7. Accordingly,theprojecthasnot beenbuilt in compliancewith thePermitas
amended,andtheApplicant’sengineercannotcomply with therequirementto submit“an as-
built plan...certifying thattheprojectwasbuilt accordingto theapproveddocuments”(Permit
§ 3.1).

8. By letterdatedAugust14, 2006,Acton Survey& Engineering,Inc.,on behalfof
theApplicant,theApplicanthasthereforerequestedafter-the-factmodificationsto thePermitas
previouslyamendedasshownon thefollowing planspreparedby Acton Survey& Engineering,
Inc. for the60 PowdermillRoadproject:

Nameof Plan Date

Red-LinedLandscapePlan June1, 2006
SitePlan— ShowingRedLine Revisions November16, 2005
SitePlan— ShowingRe Line RevisionsOption 1 December12, 2005
EasementPlan June2003

9. TheRed-LinedLandscapePlandatedJune1, 2006 showsafenceto thenorthof
thebuilding thatdoesnot conformto the Board’sconditionof December19, 2005 for a5 foot
setbackfrom thebuilding.

10. TheRed-LinedLandscapePlandatedJune1, 2006 showsa fenceto thenortheast
that doesnotconformto theBoard’sconditionof December19, 2005for a 1.5 foot setbackfrom
theboundaryof ConservationRestriction.

11. TheConservationRestrictionreferencedabovewasgrantedby theApplicant to
theTown by instrumentdatedJuly 13, 2004,recordedin theMiddlesexSouthRegistryof Deeds
at Book 44333,Page447.

12. At thetime theConservationRestrictionwasgranted,theApplicantrepresented
thattheApplicantwould berefinancingall outstandingmortgagesonthe propertyincludingthe
following:

• Mortgageto CitizensBankof Massachusetts,as successorto Community

NationalBankofHudson,Massachusettsrecordedin theMiddlesexSouth
RegistryofDeedsat Book 41471,Page149 andBook 41471,Page157.
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• Mortgageto MiddlesexSavingsBankofNatick,Massachusetts,recordedin the
MiddlesexSouthDistrict RegistryofDeedsat Book 20202,Page201.

13. However,theApplicanthasapparentlyneverrefinancedthemortgages,andthe
Applicanthasneverprovideda fully executedSubordination,Non-DisturbanceandAttornment
Agreementpursuantto whichtheaforesaidmortgageesagreethat (a) themortgagesshallbe
subjectto theforegoingConservationRestriction,(b) the covenantsin the Conservation
Restrictionshallhavethesameforceandeffectasthoughexecutedandrecordedbeforethegrant
of theaforesaidmortgages,and(c) themortgagesshallbe subordinateto theConservation
Restriction.

Decision and Conditions

Basedonthe foregoingfacts,theBoardrendersthefollowing decisionwith respectto the
amendmentsrequestedby letterdatedAugust 14, 2006,by Acton Survey& Engineering,Inc., on
behalfoftheApplicant:

1. TheApplicanthasprovidedno persuasivejustificationasto why the
improvementswereinstalledin amannerthatdoesnotconformto the
PermitandtheBoard’sconditionofDecember19, 2005, ofwhich the
Applicantwaspersonallyawarebasedon his attendanceattheDecember
19, 2005meeting.

2. Prior to occupancyoruseofanynewbuilding constitutingapartof the
project,thework shallbe madeto conformto thePermitasmodifiedby
theBoardof SelectmenonDecember19, 2005.

3. Without limitation, thefenceto thenorthofthebuilding shallbemadeto
conformto theBoard’sconditionof December19, 2005 for a 5 foot
setbackfrom thebuilding.

4. Furtherwithoutlimitation, thefenceto thenortheastshall be madeto
conformto theBoard’sconditionofDecember19, 2005 for a 1.5 foot
setbackfrom theboundaryofConservationRestriction.

5. Furtherwithout limitation, exteriorlighting shallbe installedasper
Finding 1.5 oftheDecision.

6. Furtherwithoutlimitation, verticalcurbingaroundtheparkinglot and
slopegranitecurbingat theentranceshallbe installed.

7. Furtherwithoutlimitation, therequiredcustomer/employeesignsshallbe
installed.

8. Furtherwithoutlimitation, the landscapingshallbe completedaccording
to the approvedPlan.
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9. Furtherwithout limitation, 58’+/- of guardrailshallbe installedalongthe
westerlyretainingwall asshownon theapprovedPlan.

10. Furtherwithout limitation, thefinal layerof parkinglot pavementshall be
completed.

11. Prior to occupancyor useof anynewbuilding constitutingapartofthe
project, theApplicant shall executeandshallcauseall mortgageeswith
any outstandingrecordedinterestin thepropertycoveredby the
ConservationsRestrictionto execute,andtheApplicant shalldeliverto the
Building Commissionerafully executedSubordination,Non-Disturbance
andAttornmentAgreement(in a form reasonablyacceptableto counsel
for theApplicant, theTown andthe Mortgagee(s))pursuantto whicheach
suchmortgageeshallagreethat (a) its mortgage(s)shallbesubjectto the
foregoingConservationRestriction,(b) thecovenantsin the Conservation
Restrictionshallhavethesameforceandeffectasthoughexecutedand
recordedbeforethegrantof theaforesaidmortgages,and(c) its
mortgage(s)shallbe subordinateto theConservationRestriction.

12. Prior to occupancyoruseof anynewbuilding constitutingapartof the
project,theApplicantshall deliverto theBuilding Commissioneran as
built planfrom theApplicant’sengineerof recordcertifyingthatthe
projecthasbeenbuilt in accordancewith thePermitasamendedby the
Board’svoteofDecember19,2005 andassetforth herein. Theasbuilt
planshallshowall pavement,building and drainagestructurelocations
aboveandbelow gradein theirtruerelationshipto lot lines,andinclude
appropriategradesandelevations. In additionto the engineerofrecord,
saidplansshallbe certifiedby aMass.RegisteredLandSurveyor.

13. Uponcompletionof thework requiredby the foregoingconditions,upon
thedelivery to the Building Commissionerthe fully executed
Subordination,Non-DisturbanceandAttornmentAgreement,andupon
deliveryto theBuilding Commissionerof therequiredasbuilt plan,and
uponcompliancewith all applicablelaws,bylaws,rulesandregulations,
the Building Commissionermayissuean occupancypermit for the
project.

14. All otherreliefrequestedby theApplicant shallbe andherebyis denied.
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15. Exceptto theextentspecificallymodifiedasset forth herein,thePermit
shallremainin full forceandeffect.

THE TOWN OF ACTON,
By andthroughthe
ActonBoardof Selectmen,

WalterM. Foster,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

PeterK. Ashton

AndrewD. Magee
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